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The main reason of the European competition policy is the fact that the 
market solely can’t naturally function on a normal basis. There is a need 
for external intervention to assure a proper evolution. It is well known the 
key role played by the market and the competition in guaranteeing the 
wellness of the consumers, in optimizing the allocation of resources and 
in offering a powerful motivation for efficiency rising and technical and 
qualitative level of production improvement. 
Restrictions on business behaviour designed either to achieve or maintain 
dominant power is an important element of competition policy in both the 
US and the EU.  
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The main reason of the European competition policy is the fact that 

the market solely can’t naturally function on a normal basis. There is a need 
for external intervention to assure a proper evolution. It is well known the 
key role played by the market and the competition in guaranteeing the 
wellness of the consumers, in optimizing the allocation of resources and in 
offering a powerful motivation for efficiency rising and technical and 
qualitative level of production improvement. The European policies in the 
competition field is trying to stop the situations in which one or more 
companies try to exploit in an abusing manner their economical power 
comparing to other, less powerful firms (ruling position abuse). 

The ruling position is when the economical power of a company 
allows it to obstruct the competition on the market. In other words, the 
dominant position on a market allows a company to critically influence the 
conditions the competition act. 
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The ruling position abuse is when by its act, a company influences 
the structure or the competition level on the market, even in a situation 
when such a behavior results from legal environment. Among some of the 
causes that can lead to a ruling position may be: 

• The situation when the price can be directly or indirectly 
imposed; 

• The limitation of production or markets disadvantaging the 
consumer; 

• Applying unequal condition to equal business partners; 
The current paper is trying to briefly answer to main questions 

regarding the abuse of ruling position on a market. 
 
Is it illegal to own a ruling position? 
Applying the 82 art implies delicate problems, especially in what 

concerns definition of concepts, respectively: 
 

a) When do we face a case of ruling position? 
 

Ruling position is defined regarding to company ability to affect 
competition and to act irrespective of competitors reaction on consumer 
market (see ECJ decision on United Brands, 1978); 

 
b) How can one define the relevant market? 

 
The relevant market can be defined starting with three main 

determinatives: product market, geographical market and temporal market. 
1. The analysis on the product market involves an investigation on 

class of products, the market being defined according to the existence of 
other similar or substituting products (a substituting product is the one who 
are preferred by consumers when the price or quality of the base product has 
changed, because they satisfy the same or similar needs: eg. butter and 
margarine, coffee and soluble coffee etc.). 

2. Geographical market, respectively the territory inside which the 
competition conditions are homogeneity. Due to the existence of the unique 
market, at least at theoretical level, the geographical market is EU market. 
Despite that, from case to case, one has to take into account other factors as 



LUCRĂRI ŞTIINŢIFICE, SERIA I, VOL. XI (3) 

well, due to the fact that the more strictly is the market defined, the most 
obvious is the ruling position. The Commission take into consideration the 
existence of export barriers, the ability of products to be transported from 
one place to another and, last but not least, other different judicial, 
administrative or technical barriers. 

3. Temporal market, respectively the changes a market suffers within 
a period of time. As for example, the analyses conducted must take into 
consideration the volatility of certain markets, following some environment 
factors or the changes in consumer tastes. 

 
c) Which is the relationship between the existence of a ruling position 

and the ruling position abuse?  
 

In the past, the Commission and the ECJ considered that the simple 
existence of a ruling position was an abuse (see Continental Can case, 
1972).  

Starting 1979 (Hoffman case – la Roche, no 85/76), The Court 
defined “the abuse” as an “objective concept” and, most recently, there has 
been defined a clearer distinction between “ruling position” and “abuse” 
(see Tetra Pak II, 1997). 

So being, we state once more that, according to Commission’s 
regulations (82 art), Commission and ECJ condemn and punish only the 
abuse of ruling position. 

It’s within The European Commission’s power to forbid such abuses 
and to impose guilty companies a competition fine of 10 percent of their 
annual income. 

The commission can investigate such presumed abuses, either by its 
own initiative, or by complains from competitors or clients. 

The examples below illustrates the Commission activity in this field: 
(Michelin case vs. Commission, France Telecom vs. Commission, Sicomed-
Microsin vs Antibiotice Iasi) 

On the surface, there appears to be much in common between 
competition law in the United States and competition law in the European 
Union. Articles 81-82 of the Treaty of Rome, which prohibits agreements 
that distort competition and, accordingly, agreements that fix prices, is 
roughly comparable to section 1 of the US Sherman Act (US Code, vol.15), 
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which prohibits agreement in restraint of trade. Article 82 prohibit abuse of 
a dominant position and seems roughly comparable to section 2 of the 
Sherman Act, which prohibits monopolization and attempts are 
combinations to monopolize. 

US and EU competition also have common objectives. Both seek to 
advance the interests of consumers and protect the free flow of goods in a 
competitive economy. Both seek to protect competitors’ access to markets 
and protect to some extent consumer freedom of choice and seller freedom 
from coercion. 

The respective competitive systems of the two areas have developed 
however, out of different histories and different concerns, and upon a closer 
examination, significant variations in law, policy, and enforcement become 
apparent. 

Restrictions on business behaviour designed either to achieve or 
maintain dominant power is an important element of competition policy in 
both the US and the EU. On closer examination, however, the definition of 
what constitutes a dominant firm and the types of conduct that constitute 
violations of law differ in the two jurisdictions. 

While the controlling US statute is silent on the point and case law 
somewhat ambiguous, leading US cases appear to treat firms as holding 
monopoly power only if they control about two/thirds or more of a relevant 
market.  

Moreover, market power (even monopoly power) alone is not 
enough to violate American statutes; there must be an element of 
unacceptable conduct to achieve or maintain that position. 

European model considers that a 40% market share and significant 
entering barriers may conclude to a dominant position and a company that 
owns 50% or more is considered by start as being dominant (AKZO 
Chemie BV vs. Commission, 1991) – which is much lower than the 
monopole restrictions are regulated in US. 

The regulation of monopolies and the protection of competition 
against abusive conduct of dominant firms are arguably at the origin and 
core of antitrust laws worldwide.  

Yet, more than 100 years after the enactment of the pioneering 
Sherman Act, every new judgment of US courts on section 2 still triggers 
controversial policy debates going far beyond the usual academic reflections 
on court decisions. The situation is no different in Europe: nearly half a 
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century after the entry into force of article 82, the European Commission is 
still apparently in search of clear principles of application of that provision. 

The braking of the EU antitrust laws by Microsoft was considered by 
the European Commission as very serious offence, considering the nature of 
the offence and the impact on the market and of the size of the relevant 
market. The antitrust decision of the Commission, unanimously sustained by 
the competition experts in the EU countries, imposed severe sanctions to 
Microsoft, the company which continues to hold, for several years, a quasi-
monopole with its Windows operating system family, which is installed on 
more than 95% of personal computers all over the world. 

Despite some minor conflicts regarding the Commission point of 
view, the Justice Department in the US cooperated during the investigation. 

From an economical point of view, an effective competition is 
essential in an open market economy. It leads to cutting costs, product 
quality improvement and the increasing of consumers’ number of choices. 
The main reason of creating a unique market inside the EU was assuring the 
proper conditions for a clean competition within the community. Internal 
market is inconceivable without regulations in the competition field, 
regulations that encourage economical efficiency by creating a proper 
environment for innovation and progress that protects the consumers’ 
interest by offering multiple choices to choose products and services ant that 
prevents antitrust practices of companies and national authorities.  

Competition rules are not a goal in themselves but a premise for 
efficient functioning of the internal unique market, “a system that 
guarantees unaltered competition on internal market. 
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