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The research methods I have chosen are specific to the approached 
domain, respectively the analysis and the synthesis within the legal 
framework (Law no. 188/1999 concerning the Status of the Public 
Employees, Law no.161/2003 - Book I, Title IV – Interests’ Conflicts and 
the Incompatibilities Regime in Exercising the Public Magistrates and the 
Public Functions, Law nor .477/2004 concerning the Behavior Code of 
the Personnel with Working Contracts Working in the Public Institutions, 
several governmental decisions among which we are mentioning the 
Governmental Decision no. 432/2004 concerning the Professional 
Dossier of the Public Employees, the Governmental Decision no. 
1209/2003 concerning the Organization and the Development of the 
Careers of Public Employees, the Governmental Decision no. 1201/2003 
concerning the Organization and Function of the Discipline Commissions 
and the Paritary Commissions within the Public Institutions, The Penal 
Romanian Code and the Code of Penal Romanian Procedure) reported to 
their implementation method sanctioned first of all – and why not – by the 
public opinion (from the point of view of the Romanian tax payer and not 
only). 

 
Key words: liability, Spanish Criminal Code, criminal legislator 

 
MATERIAL AND RESEARCH METHODS 

The Spanish criminal legislator gives special attention to the rule of 
law established upon an exemplary public official who submits only to law 
and who acts by observing it in all the decisions and acts he makes or 
enforces. 

Thus, as legislative news, we see that the Spanish criminal legislator 
penalizes various illicit conducts of the public official that result in making 
arbitrary and unjust decisions. The culpability form of such criminal acts 
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cannot be other than intent, and the applicable penalties, besides a fine, are 
completed by the complementary punishment of restraint from holding a 
public office or position for various periods of time. We herein refer to art. 
404, 405 and 406, Spanish Criminal Code. 

Art. 405 penalizes, as a special form of malversation, the conduct of 
a public official who designates or commissions to hold a public position a 
person who is incompatible with the respective public position, failing to 
meet the requirements prescribed by the law on the statute of public 
officials. 

The person who accepts the designation to a public position knowing 
that he/she does not meet the legal requirements is equally punished. 

By regulating certain criminal offenses, in which abandonment of 
office and breach of crime prosecution duty are punished, it may be found 
that one of the main office duties of the Spanish public official, regardless 
of the range of public services he is part of (civil or military), is to prevent 
and prosecute the crimes known to him or the people responsible for 
committing these crimes (art. 407, 408 and 409, Spanish Criminal Code).   

Such a duty, in Romanian criminal law, is only specific to army 
officials and it is listed in the range of crimes against the capacity of 
defending Romania committed by the members of the armed forces. 

A certain resemblance to Romanian criminal law in regulating such 
criminal offenses may be found in crime legislation: failure to denounce 
certain crimes (art. 262, Romanian Criminal Code), failure to inform the 
judicial bodies (art. 263, Romanian Criminal Code), failure to warn the 
judicial bodies (art. 265 Romanian Criminal Code).  

The public official’s unjustified denial to enforce a lawful order 
based on a judgment, decision or order of a higher authority (art. 410, 
Spanish Criminal Code), as well as the delay in enforcing such a lawful 
order (art. 411, Spanish Criminal Code) are equally punished. A different 
penalizing system according to hierarchical positions may be noticed (art. 
412 (2), Spanish Criminal Code).  

At the same time, the public official’s denial to help a natural person 
or a private law legal entity so as to avoid the occurrence of a crime against 
the life of people (art. 412 (3) paragraph 1, Spanish Criminal Code) is also a 
criminal offense. If the crime to be avoided is a crime against integrity, 
sexual freedom, health or personal freedom, then we are facing the 
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hypothesis of an aggravating circumstance (art. 412 (3), paragraph 2, 
Spanish Criminal Code). 

The range of crimes listed in chapter IV title XIX (art. 413-418) 
resemble the crime known as ”negligence in keeping a state secret” (art. 252 
Romanian Criminal Code). Thus, the total or partial theft, destruction, or 
concealment of documents found under the official’s custody, due to the 
nature of the position held, are penalized (art. 413, Spanish Criminal Code). 
”The destruction of the means established to prevent the access to 
documents”, as well as destruction of secret office documents to which 
access is possible based on a license granted by a higher authority (with the 
exception of a natural person or private law legal entity) committed by a 
public official, contractual employee, or a natural person or private law legal 
entity (art. 414 clause 1 and clause 2, art. 415 and art. 416, Spanish Criminal 
Code) is penalized. 

”Disclosure of office secrets” is also penalized whether it did or did 
not lead to a socially dangerous result. If by disclosing the office secret the 
public interest or a third party are seriously injured, the public official is 
guilty of committing an aggravating circumstance by disclosing the office 
secrets (art. 417 clause 1, Spanish Criminal Code). The disclosure of secrets 
that strictly concern a private law natural person or legal entity (art. 417 
clause 2, Spanish Criminal Code), as well as the private law natural person 
or legal entity that use, on their own behalf or on the behalf of a third party, 
the office secret found from a public official (art. 418, Spanish Criminal 
Code) are penalized. Therefore, it may be noticed that the private law 
natural person or legal entity are punished for committing such a conduct, 
regardless of the way by which the office secret was found (i.e. legally or 
illegally). 

The Spanish criminal legislator on the control of the various forms 
of corruption penalized, such as bribe giving or taking, political corruption, 
peculation, and other types of fraud, and on the negotiations and activities 
forbidden to public officials.  
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