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Abstract: This paper is an analysis of the legal frame of European fiscal 
policy, especially fundamental rules generally aiming to ban a different 
fiscal treatment between national products and other similar products 
coming from other member states of the European Union. The present 
paper make a short presentation of institutional actors and as one can 
notice, the main role in issuing some regulations with impact on fiscal 
policy is played by the Council and the Commission.  
 
 

Key words: fiscal policy, community acts, fiscal regulation 
 
 

INTRODUCTION 
Any policy of the European institutions, included a fiscal policy, 

should be based on a European text. The European Union Treaty with its 
disposals standing for what is know as „primary legislation” of the 
European Union, contains a series of fundamental rules generally aiming to 
ban a different fiscal treatment between national products and other similar 
products coming from other member states of the European Union. 

 
MATERIALS AND METHODS 

Article 90 prohibits any kind of fiscal discrimination that is the 
application of indirect higher taxes to imported products compared to 
national similar products. 

Articles 91 and 92 prohibit fiscal subventions for exports, that is 
returning amounts related to internal taxes for exported products higher than 
the effective taxation of those products.  

The same Treaty includes an essential article referring to indirect 
taxation harmonization within the European Union.  Thus, according to 
article 93, “The Council shall, acting unanimously on a proposal from the 
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Commission and after consulting the European Parliament and the 
Economic and Social Committee, adopt provisions for the harmonisation of 
legislation concerning turnover taxes, excise duties and other forms of 
indirect taxation to the extent that such harmonisation is necessary to ensure 
the establishment and the functioning of the internal market...” 

This text was the basis of the European harmonization of indirect 
taxes. As one can notice, this text does not refer to the harmonization of 
direct taxes (which is actually not regulated by any other European text). On 
the contrary, article 94 refers to the general harmonization of member states 
legislation which should also be valid for direct taxes. Thus, according to 
article 94 “The Council shall, acting unanimously on a proposal from the 
Commission and after consulting the European Parliament and the 
Economic and Social Committee, issue directives for the approximation of 
such laws, regulations or administrative provisions of the Member States as 
directly affect the establishment or functioning of the common market”. 

Article 293 of the European Union Treaty refers to the obligation of 
member states to sign treaties among them to eliminate double taxation 
within the European Union, and articles 25 and 26 regulates customs related 
issues. 

As far as fiscal policy is concerned, the European Union has to play 
the role of a “guardian of the Treaty”, being thought that the European 
Union should not be indulgent if European fiscal laws are broken. Article 96 
of the European Union Treaty represents the legal basis for the Commission 
to take action in order to avoid competition distortions on the European 
Union internal market. Thus, according to this article, if at a certain 
moment, the Commission finds that there are differences among legal, 
regulating or administrative provisions of the member states having an 
impact on competition rules and provoking a competition distortion that 
needs to be eliminated, it has to consult the member states. If this consulting 
does not lead to the elimination of these differences, the Council adopts, on 
a proposal from the Commission, necessary directives to reach this goal. 

Article 293 of the European Union treaty disposes that member 
states, when needed, negotiate in order to eliminate double taxation within 
the European Union, and articles 25 and 26 regulates customs related issues. 

There is also a series of articles of the European Union Treaty with 
general covering but containing regulations with a certain degree of 



LUCRĂRI ŞTIINŢIFICE, SERIA I, VOL. XII (3) 

relevance for taxation and which has already been confirmed several times. 
It is about: 

a) explicit interdiction of any discrimination related to nationality, 
clearly stipulated by article 12; 

b) interdiction, except for foreseen limit situations, of aids supported 
by the State (article 87); 

c) obligation to coordinate economic policies of member states, as 
they actually represent a „common interest” and multilateral supervision 
made by general guiding lines concerning the economic policy adopted by 
the Council (article 99); until now, these documents have avoided to face 
effective taxation related issues, mainly focusing on macroeconomic aspects 
and, sometimes, on structural issues; 

d) general possibility that the Council has, acting unanimously on a 
proposal from the Commission and after consulting the European 
Parliament and the Economic and Social Committee, to take necessary 
measures to realize the objective of the Community, within the functioning 
of a common market, when the Treaty does not offer necessary power to 
reach this goal (article 308). 

 
RESULTS AND DISCUTIONS 

As one can notice, the main role in issuing some regulations with 
impact on fiscal policy is played by the Council and the Commission.  

The European Commission represents the European executive 
institution with major fiscal related attributions. Article 210 stipulates the 
main attribution by which the Commission ensures the development and 
functioning of a common market by: 
§ supervising the application of the provisions of the European Union 

Treaty and of the appropriate measures taken by the institutions;  
§ making recommendations or giving certificates in domains subject to 

the European Union Treaty, if expressly foreseen or if considered 
necessary by the Commission;  

§ disposing of its own power of decision and participating to the 
issuing process of Council and European Parliament documents;  

§ exercising attributions given by the Council for the application of 
norms established by the latter. 
The European Council is the European institution which was given 

many attributions by the European Union Treaty. These attributions also 
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refer to the achievement of fiscal policy objectives within the European 
Union. Thus, article 202 stipulates that the Council: 

- ensures the coordination of general economic policies of member 
states;  

- has power of decision;  
- by the documents it adopts, the Council gives the Commission 

attributions to apply norms established by the Council. The Council 
may establish certain specific ways for the execution of these 
attributions. In some specific cases, the Council also may reserve the 
right to directly exercise executive attributions. The specific ways 
mentioned above should correspond to the norms and principles 
previously established by the Council, unanimously decided, on a 
proposal from the Commission and with the previous approval of the 
European Parliament. 
Although consulted, The European Parliament has no major role to 

play in taking decisions. The attributions of the European Parliament within 
the general policy of the European Union, so also as far as the fiscal policy 
is concerned, are established according to article 192 of the European Union 
Treat, which stipulates that the participation of the Parliament in “in the 
process leading up to the adoption of Community acts by exercising its 
powers under the procedures laid down in Articles 251 and 252 and by 
giving its assent or delivering advisory opinions”. In the same time, the 
same article also stipulates that the European Parliament „acting by a 
majority of its Members, requests the Commission to submit any 
appropriate proposal on matters on which it considers that a Community act 
is required for the purpose of implementing this Treaty”.  

As far as the fiscal domain is concerned, the European Parliament 
has the following attributions: 
§ legislative decisional attributions. They result from the principle 

mentioned by article 192, related to the participation in the process 
leading up to the adoption of Community Acts; 

§ consulting, supervision and control attributions; 
§ survey and Ombudsman attributions. According to article 1993 of the 

Treaty, the European Parliament may constitute a temporary Committee 
of Inquiry “to investigate alleged contraventions or maladministration in 
the implementation of Community law”. 
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A more important role is played by the Court of Justice, which has to 
guarantee that law is applied within the whole territory of the Community. It 
is appreciated that the decisions of the Court having contributed to the 
consolidation of the Community, ensuring protection conferred by the 
Community lax and, in the same time, the respect of this law both by 
citizens and national governments. 

As far as direct fiscal policy is concerned, the Court of Justice has 
been asked to make a judgement, several times, on issues related to the 
application of the European Union Treaty concerning the freedom of 
movement for workers (article 39 of the Treaty), the rights of establishment 
of companies (article 43 of the Treaty), the freedom to provide services 
(article 49 of the Treaty), as well as to eliminate all prohibitions and fiscal 
discriminations based on nationality. Thus, the competence of the Court of 
Justice related to the fiscal policy within the European Union, is to 
guarantee that law is respected as far as the interpretation and application of 
Community treaties are concerned. This competence of the Court of Justice 
is limited to act within the power conferred by the Treaty of Nice, so that 
neither the competence to solve actions introduced by physical persons or 
legal entities  against other physical persons or legal entities, nor the 
competence to solve actions to cancel exclusively national decisions are not 
provided by this power. 

 
 
 

CONCLUSIONS 
The European Union Treaty contains a series of fundamental rules 

generally aiming to ban a different fiscal treatment between national 
products and other similar products coming from other member states of the 
European Union. 

The main role in issuing some regulations with impact on fiscal 
policy is played by the Council and the Commission. Although consulted, 
The European Parliament has no major role to play in taking decisions. A 
more important role is played by the Court of Justice, which has to 
guarantee that law is applied within the whole territory of the Community. 
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