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Abstract: The legal writings remarked that the problem of the commerce 
and agriculture relationships is a sensitive one, as the agricultural 
operations are situated in the peripheral areas of private, civil and 
commercial  law, in an unstable and volatile border  area. To assimilate 
cultivators with  traders is not a new thing, to include the agricultural 
companies on the list of insolvent debtors will not generate any 
adjustment difficulties due to the fact that their organization and 
functioning is in many ways similar to those of  commercial companies. 
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INTRODUCTION 
The agricultural company is not a trader both because, traditionally, 

its object of activity-agriculture- is considered to be of an essentially civil 
nature and because the law expressly classifies it among non traders. Thus, 
according to art. 5 of Law no.36/1991, the agricultural company is a 
company of a private type, with variable capital and a variable and 
unlimited number of associates (minimum 10, according to art. 8 of Law no. 
36/1991)having as its object the agricultural exploitation of land, tools, 
animals and other means brought into the company, as well as making 
investments with an agricultural purpose, the company having a commercial 
character. The agricultural company acquires legal personality by enlisting 
in a specially founded register, according to the provisions of arts. 15-18 of 
Law no. 36/1991, at the court of law in whose district the company has its 
social headquarters .The agricultural company, not being a trader, does not 
have the obligation of registering in the Book of Commerce. However , the 
agricultural company can be subject to the procedure of insolvency, and it 
can even benefit, under the conditions of the law, from the legal 
reorganization proceedings.  
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MATERIALS AND METHODS 
As  a method the Romanian legislation made a full adaptation to the 

legislation of the European Union.This kind of entities is regulated by the 
Law no. 36/1991 concerning the agricultural companies and other forms of 
association in the field of agriculture. Law 31/1991 regulates the 
commercial agricultural companies alongside the agricultural companies, 
the former being also subject to the insolvency proceedings settled by the 
Law of Insolvency Law no.1/2005 of the cooperation regulates an 
agricultural company, namely a cooperative agricultural society, this latter 
one being subject to the insolvency proceedings like any other cooperative 
society. 

According to Law no.1/2005 grade I cooperative societies can be 
constituted in one of the following forms: a) artisans’ b) consumption c) 
valorization d) agricultural e) of lodgings f) fishing g) transport h) forestry  
i) other forms. 
Grade II cooperative societies are constituted from grade I cooperative 
societies and other natural or legal persons. 

RESULTS AND DISCUTIONS 
In what follows we will discuss some legal aspects from the 

Romanian legislation with regard to debtors cultivators. 
Doctrinal tradition would operate with the distinction between the 

bankruptcy of traders and the deconfitura of non-traders: We notice that it is 
only the traders and the commercial companies that can fall into a state of 
bankruptcy; the non-traders, when they suspend the payments, are in a state 
of deconfitura. 

 Our jurisprudence rigorously observed the provisions of art.695 
commercial Code, and concluded that: From the combination of arts. 695 
and 704 Com.Code ensues, on the one hand, that it is possible to pronounce 
someone in the state of bankruptcy only if he supended the payment for his 
debts deriving from his commercial activities, and on the other hand, the 
debtee who demands the pronouncement should prove that his debt has a 
commercial cause and his debtor is indeed a trader.  

The part still in force from the Commercial Code is definitely the 
one concerning the non-trade character of the activity of cultivating the soil: 
Neither the selling of the products that the owner or the cultivator has from 
his own land or from the land he cultivates can be considered an act of trade 
(art.5) Our jurisprudence has been constant in accurately applying this norm 
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when it concluded that the cultivator in general, owner or lease holder of the 
land, does not do an act of trade when he sells his products, wholesale or as 
retail sale  in markets or restaurants.  The same description was given to the 
one who sells wood gathered from his own land and to the horticulturist or 
flower grower. for the same reasons the breeder of fish and the breeder of 
cattle are also non-traders even if for the breeding of cattle one buys foder 
or when animals do not come from his own breed of cattle. In the case the 
land serves only as temporary shelter for animals bought for re-selling, the 
description was of act of trade. A century ago an opinion was expressed 
according to which the legislator should extend the bankruptcy to non 
traders, too for the following reasons: 

a) it is not logical for the same deed, the cessation of commercial 
payment, to have different consequences depending on whether the debtor is 
a trader or  a non-trader. After bankruptcy is declared  (proceedings are 
opened) debtees with civil claims participate in the proceedings alongside 
the debtees with commercial claims. If we assimilate civil and commercial 
debtees, why should we not assimilate civil debtors with commercial 
debtors? In modern times non-traders often resort to commercial or bank 
credit just like traders. The distinction between civil debts and commercial 
debts is totally arbitrary.  It is necessary to protect the rights and interests of 
debtees both in relation to the civil debtor and in relation to the commercial 
debtor 

b) the public orfer is interested in the sanctioning of deconfits as 
bankrupts. 

c) If in favor of the trader we created the possibility of an 
arrangement, a moratorium, the financial aid, why should not the non-trader 
debtor benefit from the same treatment? 

d) The argument based on the large number of debtees and the 
distance they are at is not important as in the case of bankruptcy, too, there 
can be a few debtees, even only one, and they could be situated very close. 

e) In the antiquity and in the Middle Ages the bankruptcy 
proceedings were applied to non-traders as well. In our country, under the 
Calimachi Code, unuder the Caragea Code, the civilian could become 
mofluz (bankrupt) just like the trader. In modern times the legislation is 
different in this aspect, but in many countries the bankruptcy procedure is 
applied identically or with certain peculiarities to non traders too. (England, 
Germany, The United States, the Netherlands and others) 
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Remaining true to the spirit of the Commercial Code, according to 
which the cultivator is not a trader, Law no.36 of 30 April 1991 concerning 
the agricultural companies and other forms of association in agriculture 
(M.Of. no. 97 of 6 May 1991) stipulates that land owners can exploit their 
agricultural land not only individually but also in alternative forms of 
association: 

a) simple associations, without legal personality, based on a written or 
oral agreement between two or several families, their aim being the 
exploitation of arable land, the breeding of cattle, supplying, 
stocking, conditioning, processing and selling of products, carrying 
out some service as well as other activities (art.2 par. (1)-(3)); 

b) civil companies, without legal personality, constituted according to 
the provisions of arts. 1491 and the following of the Civil Code; 

c) civil companies with legal personality, constituted according to the 
provisions of Law no. 31/1990; 

d) agricultural societies with legal personality constituted according to 
the legal norms stipulated by the Title II of Law no. 36/1991. 

CONCLUSIONS 
To conclude, the inclusion of agricultural societies among the persons 

that are subject to the provisions of the Law concerning the insolvency 
procedure is in agreement with both the doctrine and other European 
legislations and it corresponds to the interests of these societies that are 
better protected within the insolvency procedure than within the common 
law procedure regulated by the civil procedure. In our opinion the 
agricultural enterprise organized as society would be set in advantage by the 
application of the procedure regulated by law no. 64/195 as compared to the 
present-day situation, when the society’s assets are subject to forced sale in 
accordance with the procedures provided by the Civil Procedure Code.  
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