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Abstract: The state of law has been the subject of deep, multidimensional 
analyses. The circumstances of implementing exceptional state, the level 
and the period during which they are applied have raised hot 
controversies; nevertheless, they have been applied by almost all the 
states. In Romania, together with the implementation of a new system 
concerning emergency situations, there has also been the concept of 
“alert state”. Omissions and lack of harmonisation of legal norms 
develop the premises of abuse on the ground of the so-called “alert 
state”.  
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INTRODUCTION 

 

Ever since the beginning of the state entities, they needed to take 
measures to maintain and defend them against inner and outer dangers. At 
the beginning, these measures were taken exclusively at military level, but 
they later also appeared in law and evolved together with state 
development. This evolution pointed out other risk factors that can threaten 
the existence of the state of law or the normal social, economic, and 
political life. To fight these dangers, that can intervene suddenly, and to 
implement as soon as possible a state of normality, power factors in the 
state should take energetic and immediate measures. 

In most cases, these measures cannot be taken unless a certain frame 
is established, in extremely particular situations such as the declaration, for 
a limited period of time, of exceptional states. By declaring exceptional 
states, they substitute the common states of right, adapting to the 
momentary necessities and to the abnormal circumstances that have 
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generated them and that justify them undoubtedly. In essence, these states 
concern the balance of power in favour of the executive power, a transfer of 
administrative attributions in favour of legally established authorities and, if 
the case, restricting the exercise of civil rights. Common parliamentary 
procedures suppose a certain ritual of the developing of normative acts, too 
slowly for an opportune reaction in ensuring exceptional measures. 

 
RESULTS AND DISCUSSION 

 
In the case of declaring and establishing a regime of exceptional 

state, the ratio legality – legitimacy acquires particular significations and 
inter-conditionings generated by the exceptional character of the situation in 
which is the state at that moment. If in a normal state legitimacy also covers 
legality, in exceptional states it is possible that legitimacy is justified even in 
the conditions of not enough legality. The Romans would say “salus rei 
publicae suprema lex est" adding “Ubi societas ibijus”. If we try to explain 
the first adagio, we might think that, when the state is in danger, the 
executive power can take any measure, even illegal ones, to save it. 
[ŞERBAN, FLOAREA, Starea de asediu, Editura militară, Bucureşti, 2005] 
“The theories of exceptional circumstances” or of “crisis legitimacy” cannot 
supply enough justification for all the actions and measures to be taken for 
re-establishing normality [Constantin Sava, Constantin Monac, Stări 
excepţionale, Bucureşti, Editura Forum,2000. p.132].  

It is worth bearing in mind that there must be a legal frame in 
society, particularly for exceptional states. We insist on this aspect because 
there have been situations in which there are abuses on the ground of the so-
called state of necessity. Overcoming these dilemmas and the effects of the 
disrespect of the legal frame can be solved through a complete, coherent, 
and adequate legislative system. 

The diversification of threats to the state, the state typology, the 
particular ways in which a state defends itself, the periods when restrictive 
measures were taken, as well as the differences resulting from law systems 
resulted in important terminological and conceptual differences. It is rare 
that states have a single type of exceptional state. In general, they are 2 or 
four and are established depending on the nature of the value being 
threatened, by the effects they can produce, by the public authorities that 
manage them, by the area in which the threat acted, as well as by other 
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factors. The term “exceptional state” can define a certain type of state or a 
group of such derogatory regimes. In Romanian literature, the term is used 
to designate any type of derogatory regime, no matter its name. In this 
sense, exceptional states can designate: a state of siege, an emergency state, 
a national crisis state, an international crisis state, a state of tension, a state 
of disaster, etc. Romanian Constitutions from 1848 and 1952 used the 
phrase “exceptional state”. The Constitution from 1991 contains clear 
dispositions concerning exceptional states, which denotes that it accepts 
their legitimacy within a constitutional, appropriate frame. Though the 
Constitution stipulates expressly the need for regulating these states by 
organic laws, it was only in 1999, in a moment of deep crisis, that the 
Government issued the Ordinance of Emergency no. 1 concerning the 
regime of the state of siege and the regime of the emergency state, an 
ordinance acknowledged by the Law no. 453/2004 with changes in form. 

Devastating terrorist attacks recorded at the beginning of the 3rd 
Millennium brought up, in Romania, the necessity of establishing an 
efficient system of managing crises situations. Thus, in 2004, the 
Government issued the Ordinance of Emergency no. 21/2004 concerning 
the National System of Management of Emergency Situations, in whose 
substantiation note it is stated that “from a legislative point of view so far 
they have regulated completely only the regime of the state of emergency 
and of the state of siege”, and that “it is imperative to develop the legislative 
frame meant to establish clear, efficient legislative solutions in order to 
prevent and manage situations of emergency. Analysing present regulations, 
we can see there is a slow mechanism of adjustment of the system of forces 
involved in the management, both nationally and locally, of the defence 
issue against disasters and of the solution of states of emergency; 
unfortunately, managing activities is doubled by similar activities and is 
overlapped by competences with negative impact in the operational, 
efficient solution of such situations. To help the state become more efficient 
in the management of situations of emergency, we need to develop new 
regulations that ensure a unitary monitoring of the risk factors, the unitary 
intervention of the state structures to solve situations of emergency, to 
ensure human, material, and financial resources…” [Nota de fundamentare - 
O.U.G. nr. 21/15-04-2004 a ministrul administraţiei şi internelor, secretar de 
stat Toma Zaharia]. Thus, they introduce a completely new system of 
management of crisis (emergency) situations and a completely new concept 
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– “state of emergency” [an exceptional event with non-military character 
which, through its size and intensity, threatens the life and health of the 
population, the environment, the important material and cultural values, 
while for re-establishing of the state of normality it is necessary to adopt 
urgent measures and actions, the allocation of supplementary resources and 
the unitary management of the forces and means involved] as a main 
element of the normative act. The Ordinance also regulates the new state – 
“alert state” [it is declared according to the present ordinance and it refers 
to the immediate application of the plans of action and of preventive 
measures, warning the population, limiting and removing the consequences 
of the state of emergency].  

 Is a state of alert an exceptional state?  
Yes, the regulation contains elements that make it an exceptional 

state: 
- Ever since the substantiation note, there is a parallel between the 

legislation of exceptional states and the necessity of such legislation 
that establishes efficient solutions to manage situations of 
emergency. This is represented by legislative solutions that except 
ordinary structures for the making of administrative and legal 
decisions, derogatory solutions specific to exceptional states. 
Ordinance no. 21 adopts a new state, an event with exceptional 
character – the situation of emergency, from which derives the state 
of alert. If we assimilate the exceptional event with the exceptional 
state and with the exceptional character of the major force we can 
think it is an exceptional state. Moreover, the Ordinance stipulates 
that “(2) During the state of alert the authorities can take, provided 
they observe the stipulations of the Art. 53 of Romania’s 
Constitution, republished, measures to restrain some rights or 
fundamental rights concerning, from case to case, free circulation, 
domicile inviolability, prohibition of forced labour, the right to 
private property or to social labour protection, in close relation of 
causality with the situation and with the specific ways of managing 
them.” Or, these extreme measures concerning the restriction of 
fundamental rights can only be taken during exceptional situations 
stipulated by the law and then only with certain “safety measures”.  
No, the Romanian Constitution does not stipulate this state or 

situation and the Ordinance no.1/1999 treats only the two exceptional states, 
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the state of siege and the state of emergency (according to Art. 93 of the 
Constitution). Likewise, Ordinance no. 21 stipulates, under Art. 4, “(1) 
During emergency situations or during states that could generate 
emergency situations, actions and measures are taken, in legal conditions, 
depending on the situation, to… establish the regime of the state of 
emergency under the conditions stipulated by Art. 93 of Romania’s 
Constitution, republished.” 

On this ground, we can consider that the state of alert si not an 
exceptional state; it is just an “intermediary state” between the state of 
normality and the state of emergency. 

Two more deficiencies, compared to an exceptional state, could 
make the difference: 

- The first one consists in the absence of a stipulation concerning the 
possibility of withdrawing (annulling) such a state by an authority 
superior under the conditions in which there is serious abatement 
from the principles of democracy during the application of the 
measures taken. 

- A second deficiency is the absence of some imperatives of informing 
the interested ones (population, legal people, etc.) concerning the 
content of the measures taken and voted by a committee. If, for an 
exceptional state, the law stipulates clear norms concerning the 
information of the population on the measures taken – “the decree of 
establishing the state of emergency is immediately brought up to the 
population through the mass media together with urgent measures of 
application that come immediately into effect. The Decree is 
broadcast by radio and TV channels no later than two hours after 
the document was signed and is repeatedly broadcast during the first 
24 hours after the state of siege or emergency was declared” [Art. 
11 din Ordonanţa de urgenţă a Guvernului României nr. 1 / 1999, 
privind regimul stării de asediu şi regimul stării de urgenţă, publicată 
în M.Of. nr.22 din 21.01.1999], the Ordinance no. 21  does not 
stipulate the obligation of announcing the measures taken by the 
authorities upon the declaration of the state of alert. 

 

CONCLUSIONS 
 

In these conditions, we can draw the conclusion that the normative 
act that regulates the “state of alert” is incomplete and that it is imperative to 
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revise the law or at least to develop some norms for the application or some 
directions that ensure a unitary application of the present stipulations. 
Improving the law aims at propositions of lege ferenda: 

- defining clearly and completely the concept of major force in the 
conditions of a law regulating the state of emergency; 

- enumerating the conditions in which can be declared the state of 
alert and mentioned the procedures that ensure the accuracy, legality 
and, last but not least, the operativity necessary to such legal acts; 

- establishing some elements that are imperative for the declaration of 
the state of alert subjected to regulations through the decision of the 
committee mentioning the following: 
• motivation of the declaration of the state; 
• the moment the state was declared and the duration; 
• the possibility of prolonging or suspending the state; 
• the content of the measures and the way they are applied; 
• the ways and period of population information; 
• exercising the civil rights and liberties; 
• stipulations concerning the development of some regulations, of 

operative plans of action, and cooperation to ensure the application 
of the state of alert or the changes to be brought to present plans. 
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